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UNITED STATES TAX COURT
WASHINGTON, DC 20217

PEYMON MOTTAHEDEH, D.B.A. FREEDOM )
LAW SCHOOL, )

)
Petitioner, )

)
v. ) Docket No. 12440-10SL.

)
COMMISSIONER OF INTERNAL REVENUE, )

)
Respondent )

)
)
)
)

OR D E R

In an Order And Decision entered and served November 13, 2012, the Court
made absolute its Order To Show Cause dated and served October 2, 2012, and
thereby decided that respondent's Notice Of Determination Concerning Collection
Action(s) Under Section 6320 and/or 6330 dated April 27, 2010, was not sustained
but that respondent's Supplemental Notice Of Determination Concerning
Collection Action(s) Under Section 6320 and/or 6330 dated November 28, 2011,
was sustained. Given that respondent essentially conceded this case in such
Supplemental Notice Of Determination, the Court's Order And Decision meant
that petitioner prevailed in this lien action. See I.R.C. sec. 6330(d)(1); Tax Court
Rules 330-334; see also I.R.C. sec. 6320(c).

The entry of the Court's November 13, 2012 Order And Decision was a final
order that served to start the commencement of the 90-day countdown to finality.
In this regard, I.R.C. sec. 7481(b) provides as follows:
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(b) NONREVIEWABLE DECISIONS.--The decision of the Tax Court in
a proceeding conducted under section * * * 7463 shall become final upon
the expiration of 90 days after the decision is entered.W

Therefore, the Court's Order And Decision became final on Monday, February 11,
2013, pursuant to I.R.C. section 7481(b).2

On March 1, 2013, the Court received and lodged a document entitled
"Petitioner's Motion To Have The Clerk File Petitioner's Motion For
Reimbursement Of Litigation And Administrative Costs".3 In the document,
petitioner "requests to have the Clerk of the Court file Petitioner's Motion for
Reimbursement of Litigation and Administrative Costs which was mailed by
Petitioner on December 13, 2012 and received by the Court on December 17,
2012."

Petitioner attached to his March 1, 2013 document a "Motion For
Reimbursement Of Litigation And Administrative Costs" that had, in fact, been
received by the Court on December 17, 2012, but had not been filed but rather
returned to petitioner on January 3, 2013, at the direction of the undersigned. In
the written transmittal from the Clerk's Office returning the motion, reference was
made to the November 13, 2012 Order And Decision and petitioner was advised of

1 In paragraph 4 of the petition, petitioner elected to have his case conducted under the small tax
case procedures. I.R.C. sec. 7463(b) provides that a decision entered in a case in which the
proceedings are conducted under the small tax case procedures of section 7463 "shall not be
reviewed in any other court"; and I.R.C. sec. 7463(f)(2) provides that proceedings in a collection
review case (i.e., in a lien or levy case) may be conducted under the small tax case procedures of
section 7463. Presumably petitioner, the president and founder of Freedom Law School and one
who holds himself out as well schooled in both tax law and tax practice and procedure, see
October 2, 2012 Order To Show Cause, is familiar with these provisions and the election that he
made in the petition. In any event, neither party has challenged the status of the instant case as
one that may be conducted under the small tax case procedures of section 7463.

2 If the instant case were reviewable, the finality date would remain the same. See I.R.C. secs.
7481(a)(1), 7483.

3 This document arrived at the Court through the United States mail; the envelope bears a
private postmeter postmark date of February 22, 2013.
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(1) Tax Court Rule 162, which provides for motions to vacate or revise a decision,4
and (2) the need to file such a motion.5

As previously stated, the Court's November 13, 2012 Order And Decision
was a final order that concluded the action commenced by petitioner. In other
words, the entry of that Order And Decision precluded the Court from addressing
any motion for litigation or administrative costs that had not been filed. In this
regard, it has been the Court's consistent practice, ever since the enactment of
I.R.C. section 7430 in 1982, to include in a single final order all matters decided by
the Court at the time that such order is entered, i.e., resolution of (1) all substantive
tax issues presented by a notice of deficiency (in an action for determination) or by
a notice of determination (in an action for collection review) and (2) all
reimbursement issues presented by a then-pending motion for litigation or
administrative costs.

The Court's "single final order" practice has a statutory foundation, namely,
I.R.C. section 7430(f). This section provides that an order granting or denying an
award for costs "may be incorporated as a part of the decision or judgment in the
court proceeding and shall be subject to appeal in the same manner as the decision
or judgment." Thus, in order to avoid the possibility of simultaneously having part
of a case before a Court of Appeals and part of the same case with the same record
still before the Tax Court, this Court's approach has always been to include in a
single final order all matters decided by the Court at the time that such order is
entered. The Court uniformly follows this approach both in small tax cases, i.e.,
nonreviewable cases, and in so-called regular cases, i.e., reviewable cases.

As previously stated, the Court's November 13, 2012 Order And Decision
became final on Monday, February 11, 2013. However, petitioner's document
entitled "Petitioner's Motion To Have The Clerk File Petitioner's Motion For

4 Tax Court Rule 162 provides in its entirety as follows. "Any motion to vacate or revise a
decision, with or without a new or further trial, shall be filed within 30 days after the decision
has been entered, unless the Court shall otherwise permit." For procedural rules such as Rule
162, the Court treats a final order as a "decision".

5 Subsequently, in a telephone call initiated by petitioner, petitioner was again advised (this time
by the undersigned's law clerk) of the need to file a motion to vacate or revise, as well as of the
advisability of filing a motion for leave to file in view of the expiration of the 30-day period
specified in Tax Court Rule 162. See Heim v. Commissioner, 872 F.2d 245, 246 (8th
("Tax Court Rule 162 provides that a motion to vacate a decision filed more than 30 days after it
was entered must be by special leave of the court."), aff'g T.C. Memo. 1987-1.
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Reimbursement Of Litigation And Administrative Costs" was not mailed to the
Court, at the earliest, until February 22, 2013, and it was not received by the Court
until March 1, 2013. Thus, because of finality, the Court lacks jurisdiction to
vacate its November 13, 2012 Order And Decision in order to entertain a motion
for costs that petitioner now wishes to file. See Abatti v. Commissioner, 859 F.2d
115, 117 (9th Cir. 1988) ("As a general rule, the Tax Court lacks jurisdiction to
vacate a decision once it becomes final."), aff'g 86 T.C. 1319 (1986); Stewart v.
Commissioner, 127 T.C. 109, 112 (2006) ("Except for very limited exceptions *
* * this Court lacks jurisdiction once a decision becomes final within the meaning
of section 7481."). Cf. Billingsley v. Commissioner, 868 F.2d 1081, 1084-1085
(9th Cir. 1989), recognizing a limited exception to the finality rule if a decision is
shown to be void, or a legal nullity, for lack ofjurisdiction over either the subject
matter or the party; Abatti v. Commissioner, supra at 118 (9th Cir. 1988),
recognizing a second limited exception to the finality rule if a decision was
obtained through fraud on the Court.

In his document received March 1, 2013, petitioner cites Tax Court Rule
231(a)(2)(A) and argues that his motion for costs, which was received by the Court
on December 17, 2012, was submitted timely. However, Rule 231(a)(2)(A), which
provides in part that a claim for costs shall be made by motion filed "within 30
days after the service of a written opinion," is inapposite because no opinion was
ever written by the Court; rather, the Court entered an Order And Decision.6 The
procedure prescribed by Rule 231(a)(2) applicable to unagreed cases essentially
contemplates resolution of the substantive tax issues (either by written opinion or
by so-called bench opinion or by agreement of the parties) before entry of either
decision or a dispositive order (such as an Order And Decision) by the Court. If a
dispositive order is entered, then the filing of a motion for costs would be barred
without the lifting of the bar imposed by such dispositive order; a party wishing to

6 Opinions written by the Court appear as either (1) so-called "regular" or "Division" Opinions,
see I.R.C. sec. 7444(c), which opinions are published officially in the United States Tax Court
Reports; (2) Memorandum Opinions, which are published unofficially by commercial publishers;
and (3) Summary Opinions. All three types of written opinions are also available on-line at
www.USTaxCourt.gov and through various commercial legal research platforms. If an opinion
is written in a case that is reviewable, the opinion appears as either a Division Opinion or a
Memorandum Opinion; if an opinion is written in a case that is nonreviewable, the opinion
appears as a Summary Opinion. Regardless of the type of case, an opinion is rarely written in
respect of an order to show cause; rather, the Court typically issues an Order if the matter is not
dispositive of the entire docket and an Order And Decision if the matter is dispositive of the
entire docket, as in the instant case.
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have such bar lifted, for example, in order to file a motion for costs, would first
need to file a motion to vacate.

Any argument that the foregoing approach is not intuitive is belied by the
fact that petitioner was told, on two distinct occasions and well before finality of
the November 13, 2012 Order And Decision, that a motion to vacate should be
filed with the Court under Tax Court Rule 162. Petitioner had ample opportunity
to file such a motion, but neglected to do so. Further, as previously noted,
petitioner is not an unsophisticated litigant. See n.1, supra. In addition, and as
described in detail in the Court's Order To Show Cause dated October 2, 2012,
petitioner has not only ignored many of the Court's orders but, much more
importantly, petitioner neglected to file a motion for costs after the cessation of any
substantive controversy between the parties and before entry of the November 13,
2012 Order And Decision. Indeed, in the October 2, 2012 Order To Show Cause,
the Court observed that "The history of this case * * * demonstrates that for nearly
one year or more no controversy has existed between the parties in that they agree
that 'the determinations set forth in the Supplemental Notice of Determination
should be sustained in full'."

Finally, in his document received March 1, 2013, petitioner argues that the
Clerk of the Court lacked authority to refuse to file his motion for costs that was
received by the Court on December 17, 2012. However, the Clerk of the Court
returned the motion to petitioner at the direction of the undersigned and not on the
Clerk's own initiative. See Tax Court Rule 23(g), proscribing action by the Clerk
but not by the Court.7

In view of the foregoing, it is hereby

[continued on next page]

7 As amended and as effective as of July 6, 2012, Tax Court Rule 23(g) provides that "[e]xcept
as otherwise directed b_y the Court, the Clerk must not refuse to file a paper solely because it is
not in the form prescribed by these Rules." (Emphasis added.)
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ORDERED that, to the extent petitioner's document received by the Court
and lodged on March 1, 2013, may be construed as a motion for leave to file, it is
denied on the ground that the Court's Order And Decision entered November 13,
2012, is final and the Court thus lacks jurisdiction to vacate or revise such final
order.

(Signed) Robert N. Armen, Jr.
Special Trial Judge

Dated: Washington, D.C.
March 14, 2013


